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Statutes of limitations apply only to claims, not to defenses; this is because statutes of limitation relate to the remedy and not the 
right.! Thus, limitations do not usually run against defenses,” and even if a claim is barred by the statute of limitations, it may 
be used as a defense.” A party generally can assert defenses that, if raised as claims, would be time-barred, because the statute 
of limitations should be used only as a shield, not a sword." Thus, as a general rule, statutes of limitation are not applicable to,” 


or do not run against,° defenses. However, that does not mean that defenses are never subject to a statute of limitations.’ 


The object of a statute of limitations in keeping stale litigation out of the courts would be distorted if the statute were applied to 
bar an otherwise legitimate defense to a timely lawsuit, for limitation statutes are aimed at lawsuits and not at the consideration 


of particular issues in lawsuits.” Whether affirmative defenses are exempt from statutes of limitation largely hinges on a realistic 
assessment of the parties' litigation posture.” As part of this realistic assessment, the court examines which party is the true 
aggressor in the litigation, based on who disturbed the equilibrium between the parties. i 

A statute of limitations does not bar a pure defense, |! a defense involving no claim for affirmative relief, | or a defense which, 
if given effect, would operate merely to negate the plaintiff's asserted right to recover.!> A claim is a pure defense, to which 
statutes of limitations do not apply, when it contests the opposing party's claim. '4 Defenses such as fraud and misrepresentation 
are not barred by statutes of limitation.!> Statutes of limitation also do not run against defenses arising out of the transaction 
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